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OIOEST: 

GAO s u s t a i n s  a 2 r o t e s t  a l leg iny  t h a t  the 
agency improperly r e l e c t e a  a proposal based 
upon the  o f f e r o r ' s  f d i l u r e  t o  s u b m i t  a f i r m ,  
f ixed p r i c e  f o r  emergency request  s e rv i ces  
when t h e  s o l i c i t a t i o n  s p e c i f i c a l l y  s t a t e a  
t h a t  such se rv ices  were ou t s ide  the  scope of 
the con t r ac t .  

B & b  Hecoras Center,  Inc . ,  p r o t e s t s  t h e  r e j e c t i o n  of i t s  
proposal unaer request  fo r  proposals ( K F P )  No. u2D-64-3, 
issued by t he  Departinent of the  Treasury, Bureau of t h e  
PuDlic Debt. The s o l i c i t a t i o n  covers niicrofilming ana 
a e s t r u c t i o n  of documents. B & B  contends t h a t  i n  f inding t n a t  
i t s  proposal v io l a t ea  tne  f i r m ,  f ixea-gr ice  requirements of 
the  KFP,  'l'reasury misaG2liea the technica l  and c o s t  
eva lua t ion  f a c t o r s  l i s t e a  i n  the  XFP,  misinterpreted t n e  
laiguage or i t s  proijosal, ana a r b i t r a r i l y  dis i juai i f  iea  it  
without conaucting nebot ia t ions .  

hue s u s t a i n  tne p r o t e s t .  

bince no awaru has Deen naae, Treasury has only 
a r sc losea  l i lniteu information t o  the p a r t i e s ,  and our 
a i scuss ion  nere m u s t  of necessi ty  be yenera l ,  ratt ier tnan 
s p e c i f i c  a s  t o  proposed and p o i n t  scores .  Consistent 
w i t n  our s e t t l e d  p r a c t i c e ,  however, we nave examined the 
record i n  camera t o  determine whether the award ac t ion  
T-reasuryproposes t o  take has a reasonable bas i s .  - Inc . ,  B-203652, Apr. 2 0 ,  1 9 8 3 ,  b3-1  CPD 11 4 2 3 ,  a t f ' d  on 
recons iaera t ion ,  June I & ,  l 9 b 4 ,  84-1 CPIJ 11 b 3 0 .  

7- See Ri.11, 

The ilE'P c a l l e a  f o r  a f i rm ,  t ixed-pr ice  cont rac t  from 
the  d a t e  of award througn beptentber 3 0 ,  1 9 8 4 ,  p lus  two 
I-year opt ions .  The &E'P f u r t h e r  provided t n a t  a s ing le  
award would oe iIiaae t o  the  respons ib le  o f f e r o r  t h a t  achieved 
the nighest  nuliaer of teohnicai  ana c o s t  eva lua t ion  poin ts  
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fo r  t h e  bas ic  con t r ac t  and t h e  op t ion  per iods.  The 
s o l i c i t a t i o n  a l s o  s t a t e d  t h a t  awara m i g h t  be made on the 
basis of i n i t i a l  proposals.  

provis ion requi r ing  o f i e r o r s  t o  respond t o  th ree  types of 
emergency reques ts :  microfilming documents i n  an oraer  
o the r  than received: a e l i v e r i n g  on an other-than-normal 
scneuule: ana loca t ing  s p e c i f i c  aocuments i n  o raer  t o  
proviue information t o  the  Treasury. These requirements 
were uescr ibea i n  s ec t ion  L.2(g) (Emergency Requests) of the 
HFP,  wnich provided: 

A t  i s sue  h e r e  is b&B's response t o  a s o l i c i t a t i o n  

"On occasion,  the  Bureau may have 
requirements which a r e  ou t s ide  t h e  terms of 
t h e  con t r ac t  and m u s t  be met. T h e  frequency 
ot tne  spec ia l  reques ts  i s  general iy  no more 
tnan once a month i o r  each type of request  
G u t  is not necessar i ly  l imi t ea  t o  t h i s . .  . .I' 

(bmphasis aaaea.)  

Section ( 9 )  a l s o  requested o f f e r o r s  t o  descr ibe  t h e i r  
a b i l i t y  ana wi l l ingness  t o  dccommodate each ot the  th ree  
types o t  reques ts  ana t o  s t a t e  i n  t h e i r  proposals the 
maximum nuinber ana frequency ot responses they were w i l l i n g  
o r  ab le  t o  maKe. 

iinder t he  RFP,  response t o  t h i s  requirement was 
d s s i g n e a  only 4 ou t  oi a lnaximum ot i ju  t echnica l  evaluat ion 
po in t s ,  which were d iv i aea  as follows: 

C r i t e r i o n  Poss ib le  Points  

Plan of Accomplishment 20 
h i n i m u m  Proauction btandards 20 
Quality Control Plan 1 2  
Security/Control/Transportation 1 2  
Expenses ana Capacity 6 
Learning Curve Li 
Emergency Requests - 4 
Total  80  

- 2 -  
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The record shows  t h a t  b&B r e c e i v e d  z e r o  p o i n t s  tor 
e m e r g e n c y  requests.  I ts  r e l e c t i o n  was basea o n  s t a t e m e n t s  
i n  i t s  t e c h n i c a l  p r o p o s a l  i n a i c a t i n g  t n a t  b&b would  c n a r g e  
a d d i t i o n a l ,  u n s p e c i f i e a  a m o u n t s  i f  t h e  T r e a s u r y  r e q u e s t e d  
c h a n g e s  i n  t h e  oraer of f i lminc j  t h a t  r e q u i r e a  a a d i t i o n a l  
labor  or  s u p p l i e s  o r  i f  t h e  a g e n c y  imposed  a h i g h l y  
accelerated schedu le  t n a t  would  requi re  premium p a y .  I n  
a a d i t i o n ,  B&B i n d i c a t e d  t h a t  there  would be  a n  a d d i t i o n a l ,  
u n s p e c i f i e a  c n a r g e  i f  more t h a n  1 h o u r  a airy were requi red  
t o  loca t e  s p e c i f i c  a o c u m e n t s  a n a  r e t u r n  t h e m  t o  t h e  
T r e a s u r y .  

T h e  T r e a s u r y  s t a t e s  t h a t  s i n c e  tne  s o l i c i t a t i o n  
c o n t e m p l a t e d  a f i r m ,  f i x e d - Q r i c e  c o n t r a c t ,  a n y  c o n t i n g e n c i e s  
f o r e s e e n  by a n  o f f e r o r  t h a t  could impact o n  c o s t  s h o u l a  h a v e  
b e e n  f ac to red  i n t o  t h e  p r o p o s a l .  T h e  T r e a s u r y  f u r t h e r  
c o n t e n a s  t h a t  t n e  q u a l i f i c a t i o n s  t o  bc6's proposal i n t r o -  
auced a n  e l e m e n t  of u n c e r t a i n t y  t h a t  made i t  impossible for 
t h e  c o n t r a c t i n y  o t t r c e r  t o  e v a l u a t e  i t  i n  c o n j u n c t i o n  w i t h  
o t h e r  o f f e r s  t n a t  were f i r m  a n d  t n a t  i n c l u d e d  emergency  
r e q u e s t s .  The  a g e n c y  t he re fo re  re-~ectea i3&B f o r  f a i l u r e  t o  
compiy  w i t h  t h e  f i r m ,  f i x e d - p r i c e  r e q u i r e m e n t s  of t h e  RFP. 
I t  proposes t o  i u a K e  a n  award o n  t h e  b a s i s  of i n i t i a l  
proposals  t o  C a l i f o r n i a  Iinage Meaia, I n c .  

B&B c o n t e n d s  t h a t  i t s  y r o 2 o s a l  f u l l y  complieu w i t h  
s e c t i o n  0 . 2 ( g ) ,  s t a t i n g  : 

' I .  . . i h J e  n a v e  a l w a y s  b e e n  a b l e  t o  r e s p o n d  
t o  s u c h  r e q u e s t s . .  . . Cue e x t e n a  t h e  same 
a s s u r a n c e  t o  t h e  b u r e a u  o t  P u b l i c  Deot..  . . 
I t  is a i f f i c u l t  t o  f o r e s e e  a c o n t i n g e n c y  to  
wnicn  w e  coula n o t  r e s p o n a  u n l e s s  i t  were a 
r e q u i r e m e n t  w h i c h  was i n  e x c e s s  of a n  
a u u i t i o n a l  m i l l i o n  i m a g e s  w i t h  a t u r n a r o u n a  
o f  less t n a t  2 weeks . "  

U n l e s s  t h e  T r e a s u r y  c o u l d  r e a s o n a b l y  f o r e s e e  t h a t  i t  
would make s u c h  a request ,  B & B  c o n t e n a s  t h a t  i t s  proposal 
for  e m e r g e n c y  s e r v i c e  was f u n c t i o n a i l y  u n q u a l i f i e d  a n d  t h a t  
r e j e c t i o n  was i n a p p r o p r i a t e .  b&a s t a t e s  t h a t  i t  o n l y  
r e s e r v e d  t h e  r i y n t  t o  seek e x t r a  c o m p e n s a t i o n  for  u n t o r e s e e n  
and  e x t r a o r d i n a r y  work, c o n c i u a i n y  t h a t  i t  would b e  l e g a l l y  
e n t i t l e d  t o  c o m p e n s a t i o n  i n  c h a n g e d  c i r c u m s t a n c e s .  

- 3 -  
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I n  appropr ia te  circumstances 
r e j e c t i o n  of proposals f o r  f a i l u r  
p r i ce .  - See, t o r  example, Arrterica 
C o . .  6 0  CornD. Gen. 6 5 4  ( 1 9 8 1 ) ,  b l  

& - 
kachinery Corp., 55 Comp. Len. 1 1  
a f t ' d  s u b  nom C 3 ,  Inc . ,  B-18S592,  
11 1 2 8 .  Here, however, tne  Treasu 

, we have approved the  
e t o  o t f e r  a f i r m ,  f ixea 
n Telephone & Teleqrapn 
- 2  CPD 11 157; Computer 
51 ( 1 4 7 6 1 ,  7 6 - 1  C P O  11 3 5  

L u g .  5 , - 1 9 7 6 ,  7 b - 2  CPD 
r y  r e j e c t e a  B & &  f o r  f a i l  

' 8  I 

ure 
t o  propose a f ixed p r i c e  f o r  worK tna t l -by  the  Treasury 's  
own aefinit ion--was o u t s i a e  tne  scope of the  con t r ac t .  

b&b's proposal incluaea assurance t h a t  a l l  emergency 
reques ts  would be f i l l e d .  T h e  s o l i c i t a t i o n  a i d  not incluae 
a s epa ra t e  l i n e  item f o r  such s e r v i c e s ,  ana w e  cannot 
concluae t h a t  they were required t o  be pr iced.  Under these 
circumstances,  we f i n d  t h a t  Treasury improperly r e j ec t ea  
B&B's proposal f o r  f a i l i n g  t o  o t f e r  a f i r m ,  f ixed p r i c e .  I f  
b&B naa receiveu the  four  poin ts  assignea t o  emergency 
reques ts  f o r  eva lua t ion  purposes, i t s  comDined technica l  ana 
cos t  score woula have been s l i g n t i y  nigher tnan t n a t  of t h e  
proposea awardee. 

Ne the re ro re  recommena t n a t  the  hFP  be amenaed t o  
a e t i n e  the  agency's neeas w i t n  regard t o  emergency reques ts ,  
so f a r  a s  they a re  considerea t o  be w i t h i n  tne  scope of the  
contracc ana a r e  requirea t o  rje pr icea .  The agency shoula 
then permit a l l  o f f e r o r s  t o  s u b m i t  rev isea  proposals and 
snoula eva lua te  tneitl i n  accord w i t n  the  s t a t e a  c r i t e r i a ,  
conauctiny a i scuss ions  if appropr ia te .  

b&B's p r o t e s t  is  sustained.  

a L/a, & 
1 l e r  Gener a1 

of tne linitea S t a t e s  




